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Abstract

Corruption is an extraordinary crime that causes losses to
state finances and hinders national development. The return
Judges' Considerations, of state financial losses by corrupt perpetrators is often used
Corruption Crimes, as one of the judges' considerations in imposing a crime, but
Refund of State Financial the return does not remove the criminal liability of the
Losses, perpetrator. The problem in this study is how the judge
Criminalization. considers the crime against the perpetrators of corruption
crimes with the return of state financial losses in Decision
Number 15/Pid.Sus-TPK/2023/PN Tjk and the factors that
cause the perpetrators to commit corruption crimes. This
study uses normative and empirical juridical methods with a
legislative approach and a case approach. Data was
obtained through literature studies and interviews, then
analyzed qualitatively. The results of the study show that the
Jjudge's consideration in the verdict is in accordance with the
judge's theory of conmsideration according to Mackenzie
because it considers the juridical aspects, the facts of the
trial, the evidence, as well as the circumstances that
aggravate and mitigate the defendant, including the return
of state financial losses. The factors that cause corruption
crimes are influenced by abuse of office, weak supervision,
low moral integrity, and opportunities to obtain personal
profits. Thus, the return of state losses is only a factor that
mitigates the crime, not the criminal removal of the
perpetrators of corruption.

Keywords:

This is an open access article under the CC BY-NC-SA4 4.0

license
QOO
INTRODUCTION

In addition to hindering the progress of the country, corruption also makes it
difficult to improve welfare and alleviate poverty. Corruption is still rampant in Indonesia
due to the legal incompetence of those in power and the lack of dedication of the political
elite. This is all because the fact that justice and law are not the same thing; Justice comes
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from the hearts of the people, but the law comes from the holders of power.(Hasan, 2018)

Law No. 3 of 1971 related to the Eradication of Corruption is a law and regulation
that has been in force in Indonesia since 1971 which regulates related to the eradication
of corruption. However, Law No. 31 of 1999 related to the Eradication of Corruption was
issued because this regulation was considered to no longer be able to keep up with the
development of legal needs in the community. Law No. 20 of 2001 related to the
Eradication of Corruption then revised several articles.(Robert Enakesda & Zainab Ompu
Jainah, 2024)

Based on Law No. 20 of 2001 related to the Eradication of Corruption and Article
2 paragraph (1) of Law No. 31 of 1999, every individual who in an illegal way enriches
himself, other individuals, or a corporation has the potential to make financial losses to
the state. Not only that, the crime of corruption through abuse of authority is explained
in Article 3 of Law NO. 31 of 1999 which is combined with Law No. 20 of 2001 related
to the Eradication of Corruption Crimes. The Law on the Eradication of Corruption gives
optimism to the Indonesian people that corruption can then be eradicated, but efforts to
eradicate it are still stalled and corruption cases are still difficult to eradicate. Until now,
there is no cure to eradicate corruption which has infected every branch of government
and even state-owned enterprises.(Harton, 2011)

Additional punishment in the form of payment of compensation is one of the many
ways to recover state losses due to corruption(Aniditya, 2020). The state treasury earns
income from the payment of replacement money as a consequence of this effort(Hartono
et al., 2024). The replacement money is sourced from a number of inmates who have
been given the responsibility to pay the replacement money. The use of substitute money
as an additional punishment with a situation of corruption must be seen as a follow-up to
the crime of corruption and as a component of an effort to punish those who violate the
law. (Harton, 2011)

In addition to making financial losses for the state and the state economy,
corruption has hindered national progress and also caused losses for the state, so that
corruption perpetrators must be compensated for mistakes they have made in the past.
Compensation is intended to regulate state finances lost due to corruption and to punish
corruptors as severely as possible so that they do not repeat their actions. (Sholahudin,
2019)

Referring to Articles 2 and 3, the existence of state losses and state economic losses
is one of the many elements of corruption. Therefore, the eradication of corruption does
not only require long prison sentences for corrupt officials; But it is also mandatory to be
able to compensate the state for losses caused by corruption. It is hoped that the return of
the state's losses will be enough to replace the state's inability to fund sev(Munir,
2002)eral fields so necessary. Writings related to substitute money in corruption cases
have not received much attention. Coupled with the flawed set of rules that accompany
this problem, the situation becomes very complex. (Scott, 2013)

One of the many is that it has not been regulated in a complete way in the court of
corruption crimes in the return of state money resulting from corruption crimes, thus
limiting the application of Law No. 20 0of 2001. As is known, in addition to the procedural
law which is regulated in the Criminal Procedure Code, Law No. 20 of 2001 only
contains several special procedural law rules on the eradication of corruption. The
controversy over state compensation money resurfaced at the end of 2006, especially
related to compensation money that was due and had not been paid by the convict(Assoc.
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Prof. Dr. KMS Herman, 2026).

Meanwhile, regarding the compensation for state losses in corruption cases which
are handled based on Law No. 31 of 1999 where the compensation money has been paid,
but has not paid the rest, then a Supreme Court decision is sought. Based on Article 18
of Law No. 31 of 1999, the convict's property can be confiscated and auctioned to obtain
replacement money if the convict does not pay the replacement money with a period set
by the court, which is one month from the judge's decision with permanent legal force.
The criminal threat is imprisonment for one year from the main penalty, if the convict
does not have sufficient property to pay the replacement money. If the convict is obliged
to pay compensation of IDR 1 billion and compensation of IDR 900 million, it means
that the remaining compensation of IDR 100 million cannot be taken back because the
convict i1s in a state of bankruptcy and does not have property that can be
confiscated(Simanjuntak et al., 2024).

Decision Number 15/Pid.Sus-TPK/2023/PN Tjk, which said that the defendant
Berry Yudanto Bin Bambang Sutejo was proven in a legal way and was convinced of
being guilty of carrying out the crime of corruption in a joint manner where it was carried
out in a continuous manner, gives an example of the use of substitute money. As a result,
the defendant was sentenced to four years and six months in prison and a fine of
Rp200,000,000.00 (two hundred million rupiah) under the rules if the compensation is
not paid and replaced in confinement for three months.

Furthermore, the Judge ordered the Defendant to pay compensation of
Rp337,112,300.00 (three hundred and thirty-seven million one hundred and twelve
thousand three hundred rupiah) minus Rp118,000,000.00 (one hundred and eighteen
million rupiah) by being deposited into the State Cash account of the Lampung High
Prosecutor's Office in Bank Mandiri Account Number 1140024241542. The remaining
Substitute Money must be paid by the Defendant no later than 1 (one) month after this
decision has permanent legal force. If the Defendant does not pay this Compensation, it
means that the Public Prosecutor can confiscate his property and auction it to obtain
property where necessary, in prison for 1 (one) year and six months if his property is
insufficient.

In accordance with the Attorney General's Circular Letter Number B-
020/A/J.A/04/2009 which regulates the procedures for settling fines and compensation in
the case of corruption crimes number 2 (two) point 1 (one), the payment of state
compensation money cannot be carried out in installments or transferred to DATUN.
With the existence of the circular, it can be understood that the convict is unable to pay
in an automatic way and then serves a prison sentence. In this case, it is also stated in the
Attorney General's Circular Letter Number B-28/A/Ft.1/05/2009 dated May 11, 2009.

METHOD

The research methods used in this study are normative and empirical juridical
research methods with a legislative approach and a case approach(Ali, 2013). The
research was carried out through a study of legal provisions, legal theories, and Decision
Number 15/Pid.Sus-TPK/2023/PN Tjk related to corruption crimes, and supported by
field data through interviews to find out the application of the law in practice. The data
used consisted of primary data and secondary data, including primary, secondary, and
tertiary legal materials, which were then analyzed qualitatively to obtain systematic
conclusions and in accordance with the research problem.
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RESULTS AND DISCUSSION
A. Factors Causing Perpetrators to Commit Corruption Crimes According to
Decision Number: 15/Pid.Sus-TPK/2023/PN Tjk

The occurrence of state financial losses is one of the many components of
corruption. Related to the state's financial losses, laws and regulations have been made
which regulate related to corruption crimes. These laws and regulations include old laws
and regulations, such as Law No. 3 of 1971, as well as new laws and regulations, such as
Law No. 31 of 1999 jo Law No. 20 of 2001, which regulates the obligations of
perpetrators of corruption crimes to return or compensate for state financial losses (Asset
Recovery). The Government of Indonesia has issued and drafted several laws and
regulations which regulate the return of state assets and financial losses as mentioned
above. These laws and regulations can be used as a basis and basis for the government's
efforts to recover state financial losses caused by corruption crimes.

Referring to Andi Hamzah's opinion in relation to power and why individuals
carry out acts of corruption in Indonesia, among other things, due to factors-

Factor:

1) The salaries and income of civil servants are insufficient to meet the
demands of the community which continues to increase. When talking about the rampant
corruption in Indonesia, this aspect is the most significant.

2) Indonesian cultural background. When the Wetboek van Strfrecht was
created for Indonesia, the Dutch government did firmly consider the abuse of official
authority for personal gain, as the history of the implementation of the Criminal Code in
Indonesia shows. The establishment of Articles 423 and 425 of the Indonesian Criminal
Code clarifies this.

3) Ineffective and inefficient control and poor management are often cited
as factors that cause corruption, especially because it provides opportunities for
corruption. It is often believed that the likelihood of leakage increases along with the
amount of development expenditure.(Iskandar et al., 2024)

As modernization changes the fundamental values of society, creates new
opportunities for wealth and power, changes the operation of the political system as a
result, expands the authority of the government, and multiplies activities subject to the
PP, corruption is encouraged.

In the defense of the defendant's legal counsel, the defendant explained the factors
that caused the defendant to carry out the crime of corruption, namely:
- Considering that the Defendant is capable of being responsible

(toerekeningsvatbaarheid) means that the Defendant must be found guilty of the
criminal act which is charged against the Defendant, therefore he must be sentenced to
a crime commensurate with his actions;

- Considering that apart from the Defendant's actions which caused the
consequences of the State's financial losses, it is also necessary to examine the factors
that caused the State's losses in the case a quo not only due to the Defendant's actions,
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but also as a result of the weak Internal Control System in the management of state
finances at the Bandar Lampung District Attorney's Office;

- Considering that the Bank in the a quo case has forgotten the principle of
prudence and the provisions of Article 22 paragraph (3) letter e of the Financial Services
Authority Regulation Number 1 of 2013 related to Consumer Protection in the Financial
Services Sector which prohibits banks as financial service business actors from reducing
consumer assets which are the object of product agreements, or in this case reducing
customer funds in their accounts without a power of attorney from the customer to the
bank to carry out direct debit as affirmed in the Supreme Court Decision Number 3677
K/Pdt/2016.

In a hearing on Tuesday, July 11, 2023, the Public Prosecutor filed criminal charges
with the Bandar Lampung District Attorney's Office (Case Registration Number: PDS-
07/TIKAR/06/2023). This is in essence so that the panel of judges of the Corruption
Crimes Court of the Tanjung Karang District Court where examining and adjudicating
this case can give a verdict:

1. Declaring the defendant guilty in a legal and convincing manner as
stipulated by Law of the Republic of Indonesia Number 31 of 1999 related to the
Eradication of Corruption as amended by Law of the Republic of Indonesia Number 20
0f 2001 related to Amendments to Law of the Republic of Indonesia Number 31 of 1999
related to the Eradication of Corruption Crimes, containing provisions that regulate and
threaten criminal penalties for every individual where to carry out, order to carry out, and
participate in carrying out acts that are related in such a way that it must be seen as a
continuous act, benefiting oneself or other individuals or a corporation in an unlawful
manner that can harm the state finances and the state economy. Criminal Code paragraph
(1) number 1 Article 55 Jo. Primary indictment as referred to in Criminal Code Article
64 paragraph (1) number 1 jo;

2. Sentence the defendant to imprisonment for 4 (four) years and 9 (nine)
months reduced by the prison term, and order the defendant to remain in custody;

3. The defendant was sentenced to a fine of Rp300,000,000.00 (three
hundred million rupiah) plus six months of confinement;

4. The defendant was sentenced to an additional penalty of
Rp213,112,300.00 (two hundred thirteen million one hundred and twelve thousand three
hundred rupiah) in the form of compensation money, provided that if within one month
from the court's decision with legal force he still does not pay the compensation, meaning
that the public prosecutor then confiscates his property and sells it to obtain the
compensation. If his assets are not sufficient to pay the compensation, the defendant shall
be sentenced to imprisonment for two years and five months;

The government's efforts to restore state financial losses are regulated in:

1. Law No. 31 of 1999 as amended by Law No. 20 of 2001 related to the
Eradication of Corruption;

2. Law No. 7 of 2006 relating to the Ratification of the United Nations
Convention Against Corruption;

3. Law NO. 15 of 2002 as amended by Law No. 25 of 2003 related to the
Crime of Money Laundering;

4. Law No. 1 of 2006 related to Mutual Assistance in Criminal Matters.

Asset recovery aims to achieve a number of goals, including obtaining funds to
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support government projects and programs that benefit the community, bring justice to
the community, and prevent future civil servant law violations.

The following are the mechanisms and procedures that can be taken in the process
of returning assets resulting from corruption crimes, referring to the results of an
interview with Mr. Charles Kholidy, a judge of the Tanjung Karang District Court: return
of assets through administrative and political channels, return of assets through civil
channels, and return of assets through criminal channels. There are two ways of returning
assets where the Prosecutor's Office is known as a law enforcement agency that is
authorized in the process of returning assets resulting from corruption crimes, namely:
voluntary return of assets and return of assets by way of confiscation without prosecution.

The purpose of confiscation which is related to the proceeds of corruption and
money laundering (TPPU) is to protect the assets resulting from criminal acts so that their
rights are not taken, destroyed, or transferred to other parties of the defendant. The
Corruption Eradication Commission (KPK) uses the results of previous investigations
and investigations to carry out the confiscation of goods that are suspected to be the
results of corruption and TPPU. This is carried out so that the state can carry out the
confiscation of the goods if the defendant is proven guilty or if the goods are proven to
be the result of a corruption crime.

1. Property Confiscation through Criminal Law Channels

Because the police task covers various fields, including the entire community, the
National Police of the Republic of Indonesia (POLRI), one of the many government
agencies where coordinating law enforcement efforts to protect and protect the
community, is not an easy task.The demands on community services in all fields,
including police services, have changed as a consequence of the rapid growth of
community development.

The authority of the police to carry out investigations is regulated in the Criminal
Procedure Code (KUHAP). Referring to Article 1 Number 5 of the Criminal Code,
investigation is defined as a series of actions carried out by investigators to find and find
an event where it can be suspected of being a criminal act. This is carried out to find out
whether or not the investigation can be carried out in accordance with the provisions of
the law.

Police Law Number 2 of 2002 related to the National Police of the Republic of
Indonesia also contains laws and regulations that regulate investigations in the police.
Based on the laws and regulations of criminal proceedings and other laws and regulations,
the police are in charge of carrying out investigations and examinations of all activities
that violate the law, as stated in Article 14 paragraph (1).

Presidential Instruction No. 5 of 2004 related to the Acceleration of the Eradication
of Corruption further affirms the investigative authority of the National Police of the
Republic of Indonesia in cases of corruption. This instruction aims to provide maximum
support for efforts to eradicate corruption crimes by accelerating the publication of
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information related to corruption cases and accelerating the granting of permits to
examine suspects and witnesses.

In its capacity as an investigator of corruption crimes, the National Police of the
Republic of Indonesia is authorized to return assets confiscated by the police based on
the provisions of the law, classified as confiscating the assets to be used as evidence.

Investigators can only carry out the confiscation for the first time after obtaining
permission from the Chief of the District Court. This is regulated in Article 38 paragraph
(1) of the Criminal Procedure Code. Investigators confiscated evidence mainly to collect
evidence for the purpose of investigation. The confiscation then helps the evidence
collection process which aims to convince law enforcement officials that the suspect has
committed the crime where he is accused.

In order to prevent and suppress the development of criminal acts related to state
financial losses, asset tracing and asset returns, in accordance with the authority
possessed by the State Police in the context of law enforcement, it is intended to have a
deterrent impact on the perpetrators of criminal acts. In order for law enforcement
officials in this case to be able to meet the expectations of the government and the public,
it means that the State Police investigators have clear and targeted authority in eradicating
corruption.

Proving the defendant's guilt in carrying out corruption crimes can be used to carry
out the confiscation of assets resulting from corruption crimes by the public prosecutor.
The assets confiscated are the proceeds of corruption. Assets confiscated as a result of
corruption are highly dependent on evidence submitted by the public prosecutor at trial.
The public prosecutor can prove the defendant's guilt by proving that the assets
confiscated are assets resulting from corruption crimes. This idea is known as asset
confiscation based on a court decision or asset confiscation based on the defendant's fault.
This means that the effectiveness of the investigation and prosecution of a criminal case
greatly affects the confiscation of assets resulting from corruption crimes. This idea is
both mentioned in Article 39 and Article 46 paragraph (2) of the Criminal Procedure
Code.

Charles Kholidy as the Judge of the Tanjung Karang District Court, the mechanism
for confiscating assets is in accordance with the criminal procedure law, which is
regulated in the Law on the Eradication of Corruption and the Criminal Procedure Code
(KUHAP), through the criminal justice system, in particular:

a) Asset Search

Based on the Regulation of the Attorney General of the Republic of Indonesia
Number PER-027/A/JA/10/2014 which was issued on October 1, 2014, asset tracking is
defined as a series of procedures that are used to search, request, collect, and evaluate
information in order to determine the origin, existence, and ownership of assets. In order
to obtain accurate information and data, asset tracing activities must be preceded by asset
tracing planning, which is preparation to carry out asset tracing activities where it is
planned in a mature manner for everything that is then carried out by the asset tracing
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implementer.
b) Blocking

Based on Article 29 paragraph 4 of Law No. 31 of 1999 related to the Eradication
of Corruption, investigators, public prosecutors, and judges can request the bank to block
the savings accounts of suspects or defendants where the proceeds of corruption crimes
are suspected to be the proceeds of corruption crimes in order to secure assets that are
allegedly obtained through corruption crimes in the form of deposits in banks, both in the
investigation process. prosecution, as well as examination at court hearings. In addition,
as a state institution, the KPK is free from the influence of any power (executive, judicial,
and legislative) in carrying out its functions and authority. The KPK was formed to
increase the effectiveness and efficiency of corruption eradication. All authorities related
to investigation, investigation, and prosecution are regulated in Law No. 8 of 1981 related
to the Criminal Procedure Law, as explained in Article 38 of Law No. 30 of 2002. This
also applies to investigators and public prosecutors at the Corruption Eradication
Commission.

C) Seizure

Confiscation can be carried out on the property of the guilty party whose origin is
unknown, regardless of whether the property was obtained through a criminal act of
corruption or not. The defendant is required by the Law related to the Eradication of
Corruption to prove that part or all of his assets, as well as the assets of his wife/husband,
children, and other individuals and legal entities, were not obtained through the crime of
corruption. The defendant also has the right to prove that he did not commit a criminal
act of corruption.

Referring to Article 38 paragraph (1) of the Criminal Code, legal action in the form
of asset confiscation is carried out by way of investigation after first obtaining permission
from the Chairman of the local District Court. However, if the seizure is necessary and
only applies to movable goods, it means that it can be carried out without permission
from the local district court. In such cases, it is necessary to immediately notify the head
of the local district court to obtain approval. Article 47 paragraph (1) of Law No. 30 of
2002 which regulates the Corruption Eradication Commission also regulates the
confiscation process. Referring to Article 38 paragraph (1), "Confiscation can only be
carried out by investigators who have permission from the chairman of the local district
court."

2. Asset Forfeiture Through Civil Law

Corruption Practices Through Civil Lawsuits One of the many characteristics of
civil law (in rem forfeiture/civil forfeiture) and civil lawsuits is that they can only be used
to seize assets resulting from corruption after criminal efforts can no longer be carried
out to demand state losses. The provisions of Articles 32, 33, and 34 of Law No. 31 of
1999 and Article 38 C of Law No. 20 of 2001 related to the Amendment of Law No. 31
of 1999 are the basis for the confiscation of assets and assets of corrupt officials by civil
means.
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3. Asset Forfeiture Based on Court Decisions

Asset confiscation in the eradication of corruption is very important, so referring to
Muhammad Yusuf as an academic: "Based on the experience of Indonesia and other
countries, it has been proven that uncovering criminal acts, arresting perpetrators, and
detaining perpetrators (by following suspects) is not enough to reduce the crime rate if it
is not accompanied by efforts to confiscate money and tools used in criminal acts".

Further criminal sanctions which are regulated in Article 18 paragraphs (1) and (2)
of Law NO. 31 of 1999 related to the Eradication of Corruption as amended and
supplemented by Law NO. 20 of 2001 related to Amendments to Law NO. 31 of 1999
are the confiscation of property which is sourced from the crime of corruption through
criminal channels (in personam forfeiture/confiscation of property based on a court
decision), as previously described. The confiscation of the property must be supported
by a court decision as stated in the decision, which also determines an additional penalty
in the form of payment of compensation and if the defendant does not fulfill his
obligations, carry out the confiscation of the defendant's property.

In accordance with the provisions of Article 18 paragraph (2) of Law No. 31 of
1999 related to the Eradication of Corruption, the convict's assets that are not the result
of corruption can also be confiscated. In this case, the judge issued a verdict giving an
additional penalty in the form of compensation equal to or equal to that received by the
defendant, provided that the convict's property was then confiscated if the convict did not
pay the compensation within 1 (one) month from the date of the verdict where he had
obtained permanent legal force. Furthermore, the prosecutor then confiscated the
convict's assets and sold them by auction to cover the replacement money.

Because the PTPK Law in Article 18 paragraph (1) b mandates that the amount of
mandatory compensation be as close as possible to the property owned by the defendant,
it means that the tracing of the assets resulting from the crime of corruption needs to be
carried out from the beginning of the investigation to find out the amount of wealth
resulting from the crime of corruption that the suspect has. The results of this wealth
search became the basis for calculating the amount of compensation which was then
charged to the convict. Based on the criminal procedure law, the results of the search of
assets in court can be evidence that the defendant has assets resulting from corruption
crimes, strengthen the public prosecutor's demands, and be one of the judge's many
considerations in granting the public prosecutor's demands.

If after the asset tracing activity is carried out, it is found that the asset has been
transferred or placed by the suspect to a third party, it does not mean that the asset cannot
be prosecuted by legal means. There are many options that can be taken by the prosecutor,
including the prosecutor can still demand additional criminal compensation for the
defendant as long as the third party is not criminally prosecuted, or prosecute in a separate
case as a money laundering, or as evidence to determine a new suspect if evidence is
found that the third party actively participates in carrying out the same corruption.

Based on the description above, it can be concluded that the factors that cause the
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perpetrators to commit corruption crimes in Decision Number 15/Pid.Sus-TPK/2023/PN

Tjk are in accordance with the theory put forward by Andi Hamzah, namely influenced

by the abuse of office, weak supervision, low moral integrity, and the opportunity to gain

personal gain. These factors encourage the defendant to abuse the authority he has,

resulting in the occurrence of corruption crimes that harm the state's finances.

B. The Basis of Judge's Consideration in Imposing Criminal Penalties on
Perpetrators of Corruption Crimes Who Have Returned State Financial Losses
in Decision Number: 15/Pid.Sus-TPK/2023/PN Tjk

There are several approaches that judges can use in formulating their legal
considerations, as Mackenzie explains:

a. The Judge's Balance Approach considers the balance between the applicable legal
provisions and the interests of the parties involved in the case.

b. Art and Intuition Approach The judge's decision is based on personal discretion that
adjusts to the circumstances of the case and the fairness of the sentence or settlement
for the litigant, relying on instinct rather than a purely academic approach.

c. Scientific Approach Judges apply a systematic method in issuing judgments, taking
into account consistency against previous judgments to ensure legal continuity.

d. Approach Experience The judge's personal experience in handling various cases
becomes a guideline in dealing with and resolving similar cases.

e. The Judge's Ratio Decidendi approach bases the decision on a philosophical
foundation by considering all aspects of the material of the case, as well as referring
to relevant legal regulations for the sake of justice for the parties.

The Judge's Policy approach considers the aspect of coaching the defendant,
involving the responsibility of the government, family, and society in guiding and
protecting the defendant so that they can become useful individuals in the future.!

The judge of the Tanjung Karang District Court, in deciding the appropriate
punishment for officials who carry out the crime of corruption, the panel of judges then
considers the following things:

In order to obtain the most comprehensive and balanced research results in terms
of theory and practice, the judge's choice must be based on theories and interrelated
research findings. One of the many criteria for achieving legal certainty is the efforts of
judicial institutions to enforce legal certainty, when judges act as law enforcement
officers through their decisions.

1. Juridical Considerations

Legal considerations are the judge's thoughts which are based on elements that have
been expressed during the trial and have been determined by law to be considered when
giving a verdict.

The things in question include:

' Ahmad Rifai, 2010. Discovery of Law, Jakarta: Sinar Grafika. P. 102.
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1. The public prosecutor's indictment

The criminal procedure law is based on the indictment because the indictment
serves as the basis for the examination which takes place during the trial. The findings of
the preliminary examination, which are collected in a single, cumulative, alternating or
supplementary manner, serve as the basis for the preparation of the indictment.

2. Defendant's statement

Referring to Article 184 of the Criminal Code, point e, the defendant's statement
can be used as evidence. The defendant's testimony in front of the court regarding his
actions, his knowledge, and his personal experience is called testimony. Referring to the
Criminal Procedure Law, the defendant's testimony can be in the form of confession or
denial, either partially or completely, of the public prosecutor's indictment and witness
testimony. In addition, the defendant's testimony can also be used as an answer to
questions asked by the court, the public prosecutor, and lawyers.

a. Witness statements

Witness testimony is one of the many factors that must be considered in drawing
conclusions. What a witness says in court is known as witness testimony. Witness
testimony can be accepted as evidence as long as it is related to a criminal event where
the witness himself is seen, heard, or experienced. Witness testimony is not de auditu
testimonium, and must be given under oath in court.

b. Evidence

Any evidence that can be confiscated by the Public Prosecutor and can be presented
at trial is considered evidence in this context, including:
1. Property belonging to the suspect or defendant where all or part of it is suspected
to have been obtained through or as a result of a criminal act;
2. Goods that are directly used to carry out criminal acts or to prepare criminal acts;
3. Goods where they are used to obstruct the investigation of a criminal act;
4. Goods where in a strict way are made to carry out criminal acts;

5. Additional goods which are directly related to the criminal act where it was

committed.

3. Articles in criminal law regulations and so on.

Articles in criminal law regulations are always associated with the behavior of the
defendant during the trial process. The court and the public prosecutor in this case tried
to determine and investigate through evidence whether the defendant's behavior met the
requirements listed in the articles of the criminal law regulations. Referring to the law,
the defendant's mistake, namely carrying out the act as stipulated in the articles in the
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criminal law regulations, has been proven if it turns out that his act meets the
requirements of each article where it was violated. The judge can classify the choice as
a legal factor even though there is no clause where it is expressly stated that it is a legal
issue in court. In addition, the court bases the verdict on those matters.

2. Judge's Confidence

The Judge's Position is one of the many 2 (two) conditions that are commonly used
by judges in making decisions which originate from the case discussion in court through
the following considerations:

1. Sociological Considerations

The basics used in sociological considerations are:
1) Background of the defendant

Everything that causes the defendant to feel strong in carrying out a criminal act of
corruption is considered as the background of the defendant's actions.

The following details provide context regarding the defendant's activities during the
commission of the crime:
a. The financial condition of the defendant;

b. Disputes over the defendant's social relations, both with other individuals

and in the family.

2) Consequences of the defendant's actions

The other party, of course, suffered losses or became victims as a result of the
defendant's unlawful behavior. Even the consequences of the defendant's crimes can have
a negative impact on the wider community; At the very least, their safety and tranquility
are always threatened.

3) The defendant's condition

The physical and mental condition of the defendant before committing the offense,
as well as his social status. Age and maturity are considered physical conditions, but
feelings such as being pressured by other individuals, having chaotic thoughts,
restlessness, and so on are considered psychological conditions.

4) Socio-economic condition of the defendant

There are no provisions in the Criminal Procedure Code or the Criminal Code which
specifically regulates the socio-economic circumstances of the defendant which can be
considered when determining whether to impose a criminal sentence. However, based on
the concept of the new Criminal Code, judges can base their decisions related to criminal
punishment on the perpetrator, the motive and purpose of the crime, the method of
carrying out the crime, the life history of the perpetrator, and other relevant factors.
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5) Religion of the defendant

Simply including the phrase "for the sake of justice based on the One Godhead" at
the beginning of the verdict does not necessarily show the judge's commitment to
religious teachings. On the contrary, the phrase must be used as a benchmark in assessing
all actions, classified as the actions of judges and especially the actions of the perpetrators
of criminal acts.

6) Mistakes of the perpetrators of criminal acts

This is the main prerequisite for punishment. The broadest definition of guilt in
this context is that the perpetrator of a crime can be held accountable. It is important to
ascertain the goals and intentions of the perpetrators of crimes in a normative way, not in
a physical way. A judge is an individual who is obliged to maintain a normative measure
of purpose and intent to ascertain whether both exist from one incident to another.

7) Motives and Purposes of Committing a Criminal Act

The aspect of an action where there is a motivation and purpose to deliberately
violate the law is present in criminal prosecution.
8) How to Commit a Crime

There is evidence that the perpetrator has planned his crime before carrying it out.
This includes the element of purpose, namely the perpetrator's desire to violate the law.
9) The Inner Attitude of the Perpetrator of Criminal Acts

This can be identified by looking at guilt, regret and promising not to repeat the
act.
10) Curriculum Vitae and Socio-Economic Circumstances

The judge's decision is also greatly influenced by the perpetrator's life history and
socio-economic circumstances, which can result in a lighter sentence. For example, the
perpetrator may never have committed a crime, come from a respectable family, or come
from a middle-class (lower-class) environment.

11) Attitudes and Actions of Perpetrators After Committing Criminal Acts

When the perpetrator of the crime was asked about the incident, he gave an
explanation of the complicated action and admitted his mistake. Because of this, the court
can also consider the above when granting forgiveness to the perpetrator. Because the
court saw that the perpetrator acted politely and wanted to improve himself, he also
admitted all his actions frankly and honestly. Because the judge also considers this and
facilitates the trial.

12) The Influence of Crime on the Future of Perpetrators
The purpose of criminal punishment is not only to deter the perpetrators of crimes,

but also to encourage them not to repeat their crimes, remove guilt, and help them become
better people and prefer to help by giving advice.
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13) Public Views on Criminal Acts Where the Perpetrators Are Carried Out

When someone commits a crime, the community considers his actions shameful,

so they deserve to be punished. Thus, the perpetrator of the crime receives a reward and
learns not to do something that can harm himself or other individuals.

Based on the results of the trial of the defendant's case, it is known that the crime

imposed on the defendant is considered commensurate with his actions and is also in
accordance with the nature of the crime where he was committed, and is felt in accordance
with the sense of legal justice, social justice and moral justice), In accordance with Article
2 paragraph (1) Jo. Article 18 paragraph (1) of Law of the Republic of Indonesia Number
31 of 1999 related to the Eradication of Corruption Crimes, the defendant was sentenced
to the following crimes in the hope of providing a deterrent effect to the defendant and
the wider community from committing corruption crimes:

1.

N

Declaring the defendant in a legal and convincing manner to violate Article 2
paragraph (1) and Article 18 paragraph (1) of Law of the Republic of Indonesia
Number 31 of 1999 related to the Eradication of Corruption;

. Imposing a penalty on the defendant with imprisonment for 4 (four) years and 6

(six) months and a fine of Rp. 200,000,000.00 (two hundred million rupiah) with
the provision that if the fine is not paid, it will be replaced with imprisonment for 3
(three) months;

. Punish the Defendant to pay Compensation worth Rp337,112,300.00 (three

hundred and thirty-seven million one hundred twelve thousand three hundred
rupiah) minus Rp118,000,000.00 (one hundred and eighteen million rupiah) which
is deposited into the State Cash account of the Lampung High Prosecutor's Office
with Bank Mandiri Account Number 1140024241542, so that the remaining
Compensation Money must be paid by the Defendant no later than 1 (one) month
after this decision has permanent legal force. If the Defendant does not pay the
Substitute Money, it means that the Prosecutor can confiscate his property and sell
it by auction to cover the Substitute Money, provided that if the Defendant does not
have sufficient property, it means being sentenced to imprisonment for one (1) year
and six months;

. As part of the payment of the Substitute Money which was charged to the Defendant

in the a quo case, it was decided that the State confiscated a deposit of Rp
118,000,000.00 (one hundred and eighteen million rupiah) in the State Cash
account of the Lampung High Prosecutor's Office with Bank Mandiri Account
Number 1140024241542,

Ensure that the entire amount of the crime for which the defendant is convicted is
reduced by the period of detention;

Ensure that the defendant is still in custody;

Ensure evidence;

. Demand that the defendant pay a case fee of Rp10,000.00 (ten thousand rupiah);

Based on the description above, it can be concluded that the judge's consideration

in imposing a criminal sentence on the defendant for corruption in Decision Number
15/Pid.Sus-TPK/2023/PN Tjk is in accordance with the judge's theory of consideration
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according to Mackenzie. This can be seen from the judge's consideration of the juridical
aspect, the facts revealed at the trial, the evidence, and the level of guilt of the defendant.
In addition, the judge also pays attention to the incriminating and mitigating matters of
the defendant so that the verdict handed down reflects justice, proportionality, and the
purpose of punishment in law enforcement of corruption crimes.

CONCLUSION

The factors that cause the perpetrators to commit corruption crimes in Decision
Number 15/Pid.Sus-TPK/2023/PN Tjk are in accordance with the theory put forward by
Andi Hamzah, namely influenced by the abuse of office, weak supervision, low moral
integrity, and the opportunity to gain personal benefits. These factors encourage the
defendant to abuse the authority he has, resulting in the occurrence of corruption crimes
that harm the state's finances.

The judge's consideration in imposing a criminal sentence on the defendant for
corruption in Decision Number 15/Pid.Sus-TPK/2023/PN Tjk is in accordance with the
judge's theory of consideration according to Mackenzie. This can be seen from the judge's
consideration of the juridical aspect, the facts revealed at the trial, the evidence, and the
level of guilt of the defendant. In addition, the judge also pays attention to the
incriminating and mitigating matters of the defendant so that the verdict handed down
reflects justice, proportionality, and the purpose of punishment in law enforcement of
corruption crimes.
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