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Abstract

This study aims to examine the suitability of the Health
Social Security Agency (BPJS) Health service system in
Indonesia with the principles of the right to health
recognized in international law. Using a juridical-
normative approach and literature review method, this

study analyzes primary legal materials in the form of

Keywords: national laws and regulations, as well as secondary legal
Right to Health , materials from international documents such as ICESCR,
BPJS Health , General Comment No. 14, and WHO guidelines on
Human rights , universal health coverage. Thi_s stud_y also exa_mines
Universal Health structural_and Iegal_challenges in the |mplementat_|o_n_of
Coverage (UHC). BPJS services, especially related to aspects of accessibility,

quality, and protection of participant rights. The results of
the study show that although Indonesia has legally
recognized the right to health as part of human rights, the
implementation of BPJS services still faces a number of
obstacles such as inequality of access, administrative
bureaucracy, and the lack of a human rights-based
complaint mechanism. Comparative studies with developing
countries such as Thailand and Brazil show the importance
of integrating human rights principles into social security
policies. This study recommends regulatory reform and
strengthening of supervisory institutions as normative steps
to ensure that the BPJS system is in line with international
human rights standards. These findings contribute to the
discourse on inclusive and equitable health law reform.

This is an open access article under the CC BY-NC-SA 4.0
license

QIO
INTRODUCTION

In the International Legal Order, the right to health has been recognized as an
integral part of universal and non-derogable human rights. The Universal Declaration of
Human Rights (UDHR) 1948 Atrticle 25 affirms that everyone has the right to a standard
of living adequate for the health and well-being of himself and his family. (lyioha &
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Tewari, 2024). Furthermore, the 1966 International Covenant on Economic, Social and
Cultural Rights (ICESCR), particularly Article 12, requires state parties to ensure the
fulfillment of the right to the highest attainable standard of physical and mental health
(Ssenyonjo, 2017). Within this framework, health services are not merely a state policy
program, but are a legal obligation inherent in the structure of the state's responsibility
towards its citizens.

The international principles on the right to health were then implemented into
various global policy guidelines, one of which was through General Comment No. 14
issued by the UN Committee on Economic, Social and Cultural Rights (Alston &
Simma, 1987). This document introduced four important pillars in health services:
availability , accessibility , acceptability , and quality , known as the AAAQ framework.
This model requires countries not only to provide services, but also to ensure that these
services are accessible to all without discrimination, are culturally and socially
acceptable, and meet appropriate medical standards. Countries that fail to meet these
indicators can be considered to have violated human rights principles, even though they
have formally provided a national health insurance system.

In the context of Indonesia, the state has adopted the right to health as part of the
national legal framework, as stipulated in Article 28H paragraph (1) and Article 34
paragraph (3) of the 1945 Constitution of the Republic of Indonesia. This commitment
was then realized through the establishment of the Health Social Security
Administration Agency (BPJS) based on Law Number 24 of 2011 (Irayadi, 2024). BPJS
is present as a manifestation of the Universal Health Coverage (UHC) concept which
aims to ensure that all citizens obtain fair and equitable access to health services.
However, amidst claims of social security reform, various implementation obstacles
have emerged that raise critical questions about the extent to which this system truly
meets international human rights standards.

These obstacles include limited access to services in remote areas, disparities in
the quality of health facilities between regions, and discriminatory practices in services
due to complex administrative bureaucracy. Cases of rejection of BPJS patients by
hospitals, slow claim verification, and shortages of medical personnel at first-level
facilities are indications that the realization of the right to health has not yet been fully
achieved. In conditions like this, it is important to review the BPJS system from a legal-
human rights approach, not just from the policy or technical efficiency side. Has this
system guaranteed the rights of every individual to decent health services? Or has it
actually created hidden exclusion?

Recent developments in the health law literature show increasing attention to the
integration of human rights norms into national health insurance policies. Globally,
many countries have begun to reassess their health insurance systems based on human
rights principles. For example, the NHS system in the UK or the SUS in Brazil have
undergone legal reforms to be more inclusive and transparent (Gurgel et al., 2017).
Meanwhile, Indonesia is still in a regulatory transition phase, where BPJS is often
caught in a conflict between administrative logic, fiscal efficiency, and the fulfillment of
citizens' constitutional rights. (Kusworo et al., 2021). The state of the art study shows
the need to reread BPJS regulations through a human rights perspective, so that the
social security system does not merely fulfill administrative obligations, but also
guarantees substantive justice.

Recent academic studies, including reports from the National Human Rights
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Commission and the Indonesian Ombudsman Institution, have found that systemic
obstacles in BPJS services are largely related to the lack of accountability and access to
justice for participants (Kafrawi et al., 2023). On the other hand, Indonesia's positive
legal system has not fully provided an easy, fast, and humane remedial mechanism for
victims of violations of the right to health services. This is a strong indication that
although formal structures are in place, there are normative and procedural gaps that
need to be addressed so that the right to health truly functions as a basic right
guaranteed by the state, not just a policy promise.

The motivation to examine this topic in a legal-normative manner stems from the
urgency of protecting the constitutional rights of citizens in public services. In a
democratic society, the provision of health services is not a form of state charity, but
rather a concrete expression of respect for human dignity. Therefore, a legal study of the
obstacles to BPJS services needs to be emphasized so that strengthening the legal
system can go hand in hand with institutional improvements. Thus, the legal approach is
no longer reactive to violations, but proactive in preventing violations and ensuring that
the system runs within the corridor of social justice.

Furthermore, this approach is important because in global dynamics, measuring
the success of a health insurance system is not only based on coverage figures or budget
efficiency, but also the extent to which the system respects, protects, and fulfills
citizens' rights. This research is also expected to contribute to the formulation of
policies that favor vulnerable groups such as the elderly, the poor, and the disabled. In
this context, a legal analysis of BPJS is not only academically relevant, but also vital in
fighting for health services as a human right that cannot be compromised by
administrative constraints, budget, or bureaucratic logic alone.

METHOD STUDY

This study uses a juridical-normative approach with a library research method ,
which focuses on the study of legal norms, international human rights principles, and
national regulatory instruments related to health services through BPJS. The literature
search focuses on primary legal materials such as the International Covenant on
Economic, Social and Cultural Rights (ICESCR), General Comment No. 14 by the UN
Ecosoc Committee, and the constitution and national laws and regulations such as the
1945 Constitution of the Republic of Indonesia, Law Number 36 of 2009 concerning
Health, and Law Number 24 of 2011 concerning the Social Security Administering
Body. In addition, analysis was also carried out on secondary legal materials such as
health and human rights law textbooks, national and international scientific journals,
BPJS annual reports, and reports from national human rights institutions such as
Komnas HAM and the Ombudsman of the Republic of Indonesia. Thus, this method
allows researchers to test the conformity between positive Indonesian legal norms and
international human rights norms in the context of public health services.

The analysis technique used in this study is qualitative with a normative and
comparative hermeneutic approach (Muthoifin et al., 2024). The hermeneutic approach
is used to deeply understand the meaning and intention of written legal norms, as well
as to interpret international human rights principles in the context of health services in
Indonesia. Meanwhile, the comparative approach is used to examine how other
countries such as Germany, Thailand, and Brazil formulate and implement the right to
health through national social security schemes that are in line with human rights values
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(Heywood, 2009). This methodology aims to reveal the gap between the normative
concept and the reality of the implementation of BPJS Kesehatan, as well as to
formulate an ideal model for strengthening the Indonesian health legal system based on
global standards. Thus, this study is not only descriptive and evaluative, but also
constructive in compiling normative recommendations that support the protection of the
right to health as a Constitutional Right and Human Right.

RESULTS AND DISCUSSION
The Principle of the Right to Health in International Law

The right to health is an integral part of human rights that is legally recognized in
various international legal instruments. One of the legal bases is the International
Covenant on Economic, Social and Cultural Rights (ICESCR) of 1966, which in Article
12 affirms the right of everyone to enjoy the highest attainable standard of physical and
mental health (Heywood, 2009). Further elaboration is given in General Comment No.
14 by the UN Ecosoc Committee (2000), which states that the right to health is not just
access to medical services, but also includes aspects of availability , accessibility ,
acceptability , and quality known as the AAAQ framework (Hunt, 2003). Under the
United Nations system, WHO also sets minimum standards for the provision of primary
health services, especially for vulnerable and marginalized groups.

These principles reinforce the legal position that states have a three-tier
obligation: to respect, protect, and fulfill the right to health. Legally, this obligation
requires states not only to establish a social health security system, but also to ensure
that the system is free from discrimination, accessible to all groups in society, and has
an effective oversight mechanism. In the global context, countries such as Norway and
Canada have adopted a human rights-based approach in developing Universal Health
Coverage (UHC) schemes, ensuring that health services are not commodities, but basic
human rights guaranteed by the constitution and international agreements (Kwame &
Petrucka, 2020).

Compliance of the BPJS Health System with International Human Rights
Principles

The BPJS Health System in Indonesia, which is regulated through Law Number
24 of 2011, is a concrete effort by the state to realize national social security based on
solidarity and social justice (Kwame & Petrucka, 2020). However, the conformity of
this system with international human rights principles still needs to be critically
examined. Based on the AAAQ framework, challenges arise in terms of accessibility
and quality. A study by the Indonesian Ombudsman Institute (2022) revealed that there
are still many cases of BPJS participants experiencing administrative obstacles, delays
in handling, and restrictions on the types of services (Afriani et al., 2024). In fact, there
are indications of indirect discrimination against the elderly and people with disabilities
who have difficulty accessing health facilities due to limited disability-friendly
infrastructure.

From a human rights law perspective, any form of systemic service limitations
can be considered a form of rights violation, if not addressed with corrective policies.
The Human Rights Watch report (2021) noted that access to basic health services in
Indonesia is still unequal, especially in eastern Indonesia and remote areas (Kwame &
Petrucka, 2022). This shows that BPJS has not fully fulfilled the principles of non-
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discrimination and inclusivity as required in General Comment No. 14. Therefore, a
reformulation of the human rights-based service scheme is needed so that it is not only
administratively legal, but also morally and legally valid within the framework of
human rights.

Legal and Administrative Obstacles in BPJS Health Services

The biggest implementation challenge in the BPJS Kesehatan program lies not
only in financing, but also in legal aspects and administrative governance. Structurally,
the BPJS system is centralized but is not balanced by regulatory flexibility at the
regional level (Pulungan, 2016). This causes many regional heads to have difficulty
integrating local health service programs with the BPJS scheme. In addition,
Presidential Regulation Number 82 of 2018 concerning Health Insurance has not fully
regulated the legal protection mechanism for participants in cases of malpractice, refusal
of service, or delay in medical referrals (Winowod, 2021). As a result, efforts to obtain
justice become complicated and expensive, contrary to the principle of effective remedy
in international human rights law.

Other administrative constraints are the low capacity of human resources in
primary health facilities (FKTP), as well as the uneven distribution of health workers.
According to data from the Ministry of Health (2023), the ratio of doctors per 10,000
population in Indonesia is still far below the WHO standard, which is only 4.5 doctors,
compared to the WHO standard of 10 doctors (Tjitrawati & Romadhona, 2024). This
inequality exacerbates the gap in services and becomes an obstacle to fulfilling the right
to health. Therefore, the urgency of reforming the BPJS system is not only technical but
must be accompanied by legal reforms that guarantee transparency, accountability, and
public participation in the process of formulating and supervising national health service
policies.

Comparison of Other Countries’ Practices

The experience of other developing countries can be a mirror to evaluate
Indonesia’s approach to the right to health. Thailand, for example, has successfully
developed a Universal Coverage Scheme (UCS) scheme since 2001 that covers more
than 98% of its population without direct contributions from the poor (Prakongsai et al.,
2009). In the legal aspect, Thailand regulates the protection of health rights in its
constitution and forms the National Health Commission Office. as an independent
oversight body. In Brazil, the Sistema Unico de Sadde (SUS) program adopted a
decentralized service approach but with legal reinforcement of the state's obligation to
guarantee free services to all citizens, including in indigenous communities and remote
areas (Mahmood et al., 2024).

This approach shows the importance of integration between constitutional norms,
administrative regulations, and civil society participation. Indonesia can learn from
these countries, especially in terms of the effectiveness of public complaints, emergency
referral systems, and guarantees of the availability of drugs and medical personnel.
Normatively, this comparison confirms that the presence of social health security is not
enough in the form of an institution, but must be supported by legal principles that place
the people as subjects of rights, not just participants in administrative programs.
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Normative and Legal Recommendations for Strengthening BPJS Services Based
on Human Rights

In order to strengthen the compliance of the BPJS Kesehatan system with
international human rights principles, a holistic and progressive legal reform approach is
needed. The first urgent step is to revise Presidential Regulation Number 82 of 2018 to
emphasize aspects of public participation, protection of vulnerable groups, and human
rights-based dispute resolution (Voss, 2019). Currently, the provisions regarding the
handling of BPJS participant complaints are still administrative in nature, not yet
reaching legal efforts that guarantee restitution or rehabilitation for violations of health
service rights.

Normative reform also needs to be directed at integrating the AAAQ principles
(Availability, Accessibility, Acceptability, and Quality) into national legal documents.
For example, in the regulation of basic services, it needs to be explicitly stated that
every citizen, without any discrimination, has the right to adequate and equal health
services, including in 3T (underdeveloped, frontier, and outermost) areas. This
provision can be included in the form of Minimum Service Standards (SPM) which are
guarded by positive law and are subject to sanctions if violated by service providers or
local governments.

In addition, it is necessary to establish an independent health rights monitoring
institution that has the authority to directly monitor the implementation of social
security programs. This institution can refer to models such as the National Health
Service Ombudsman in the UK or Defensoria del Pueblo in Colombia, which are tasked
with receiving complaints, providing legal recommendations, and publishing annual
reports as a form of public accountability (McGregor, 2015). The absence of legal and
human rights-centric supervision in the current BPJS system has caused gaps in
accountability, and ultimately has the potential to violate the principle of social justice
in the 1945 Constitution.

The Role of National and International Human Rights Institutions in Monitoring
Health Services

Human rights institutions have a crucial role in ensuring that social security
programs such as BPJS Kesehatan are implemented not only based on administrative
efficiency, but also meet the standards of justice, equality, and human dignity. In
Indonesia, Komnas HAM as an independent state institution already has a mandate to
assess public policies in the context of human rights. However, unfortunately, this role
is still reactive and limited to resolving individual cases, and has not been systematically
used to review regulations and implementation of public services such as BPJS.

Collaboration between Komnas HAM, the Indonesian Ombudsman, and the
Ministry of Health needs to be strengthened through the establishment of a Human
Rights-based Integrated Monitoring Unit that focuses on basic health services. In
international practice, the Special Rapporteur on the Right to Health established by the
UN Human Rights Council has shown that the involvement of human rights institutions
in monitoring health services can reduce inequality and strengthen the legitimacy of
state policies (Short, 2008). For example, the 2020 UN Special Rapporteur report
underlines the importance of a human rights approach in health policies during the
COVID-19 pandemic, especially for poor and vulnerable groups who are directly
affected by imbalances in access to services.
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Indonesia needs to adopt a similar approach by opening up consultative space for
human rights institutions in the preparation of health regulations and in the annual
evaluation of BPJS services. This participation can be facilitated through a multi-
stakeholder forum involving civil society, patients, academics, and policy makers. This
participatory approach will provide moral legitimacy as well as being a means for a
comprehensive evaluation of national health policies based on constitutional values,
international human rights instruments, and the principle of Universal Health Coverage
that is fair and equal for all citizens.

CONCLUSION

This study shows that the right to health is an integral part of human rights that
has been universally recognized through various international legal instruments, such as
the International Covenant on Economic, Social and Cultural Rights (ICESCR),
General Comment No. 14 by the UN Committee on Economic, Social and Cultural
Rights, and the WHO principles on Universal Health Coverage . These international
provisions not only urge countries to guarantee access to health services, but also
require the availability, affordability, acceptability, and quality of services (AAAQ).
These principles have normative power that should influence the national legal system,
including in the implementation of social security through BPJS Kesehatan in
Indonesia.

From the analysis results, it can be concluded that although the BPJS Kesehatan
system has become the main instrument of the state in fulfilling the right to health, its
implementation still faces a number of fundamental problems. Several main problems
include disparities in access between regions, hidden discrimination against vulnerable
groups, limited service infrastructure, and weak supervision and rights-based complaint
mechanisms. This shows that the application of human rights principles in BPJS
services is still formalistic and has not been fully reflected in the normative structure or
in the practice of equitable health services.

This study also shows that lessons learned from various developing countries
such as Thailand, Brazil, and Rwanda show that the success of social security in the
health sector is highly dependent on the seriousness of the state in integrating human
rights principles into policies and legal systems. These countries build community-
based monitoring systems, strengthen public complaint institutions, and reorganize laws
and regulations to avoid social exclusion. In Indonesia, the absence of a specific legal
framework that explicitly guarantees the fulfillment of the right to health as a
constitutional right and human right is a separate obstacle in ensuring BPJS as a genuine
means of protection.

Thus, to strengthen the human rights orientation in BPJS Kesehatan services,
normative reforms need to be carried out through amendments to relevant laws and
regulations, strengthening the capacity of independent supervisory institutions, and
creating a participatory and social justice-based dispute resolution system. The role of
Komnas HAM and the Indonesian Ombudsman needs to be expanded not only as
advocacy institutions, but also as normative actors that oversee the formulation of
public health policies. A human rights-based approach in BPJS services is not just a
moral choice, but a legal requirement in order to fulfill Indonesia's constitutional
mandate and international obligations in guaranteeing health as a basic right of every
citizen.
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